INTRODUCTION
This document has been compiled to offer an overview of the
legislation passed by the Florida Legislature during the 2005 Regular
Session that affects the Department of Financial Services. Access to
all bills, legislative staff analyses, floor amendments, bill history and
Florida Statutes citations are available through the Internet. The
Internet address for the Florida Legislature Online Sunshine web site
is:
http://www.leg.state.fl.us

For additional information on legislation passed by the Florida
Legislature, you may contact the Office of Legislative Affairs at
(850) 413-2863 or SUNCOM293-2863.
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HB 19 — Motor Vehicle Driving Privilege/DUI: Chapter #200572, Laws of Florida; Effective October 1, 2005; by Representative
Kravitz.
The bill creates stronger enforcement mechanisms to help ensure compliance with
the current requirement that a person whose driver’s license has been suspended
or revoked for driving under the influence (DUI) must maintain proof of
complying with additional financial responsibility insurance requirements for
three years. The bill requires DUI violators to renew their vehicle registration
every six months, rather than annually. The six-month registration would be
conditioned upon maintaining a six-month non-cancelable motor vehicle liability
policy for each six-month registration during the three-year period of maintaining
financial responsibility.
To satisfy the financial responsibility requirements, violators must maintain a
non-cancelable six-month liability policy of at least $10,000 for injury to one
person, $20,000 for injury to two or more persons, and $10,000 property damage;
or $30,000 combined single limits that are required under current Florida Law.
The bill requires the Department of Highway Safety and Motor Vehicles to issue
a vehicle registration certificate that is valid for six months and to issue a
validation sticker that displays an expiration date of six months after the date of
issuance.

HB 41 — Criminal Penalties Relating to Fire Alarm Systems:
Chapter #2005-116, Laws of Florida; Effective October 1, 2005;
by Representative Gibson.
The Division of State Fire Marshal within the Department of Financial Services
(DFS) and certified local firesafety inspectors are responsible for inspecting any
building or fire alarm system regarding the issues of fire safety, prevention, and
control under ch. 633, F.S. The Electrical Contractors Licensing Board (ECLB)
within the Department of Business and Professional Regulation (DBPR) under ch.
489, part II, F.S., regulates fire alarm system contractors, certified unlimited
electrical contractors, and their employees, who are termed fire alarm system
agents, as to the installation, testing, inspection, and repair of fire alarm systems.
This bill amends ch. 633, F.S., to provide that it is a first degree misdemeanor for
a person to intentionally or willfully install, service, test, repair, improve, or
inspect a fire alarm system unless that person is one of the following:
•

A holder of a valid and current active license as a certified unlimited
electrical contractor;
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•

A holder of a valid and current active license as a licensed fire alarm
contractor;

•

An authorized fire alarm system agent; or

•

A person who is exempt under the contract licensing provisions of s.
489.503, F.S.

HB 69 — Fire Prevention and Control: Chapter #2005-117, Laws
of Florida; Effective June 1, 2005; by Representative Quinones.
This bill amends several provisions relating to the Division of State Fire Marshal
(SFM) within the Department of Financial Services and is named for two
firefighters who lost their lives during a live fire training exercise. Cited as the
“Lieutenant John Mickel and Dallas Begg Act,” the bill requires the SFM to adopt
rules for the purpose of protecting firefighters during live fire training exercises
by January 1, 2006. The legislation requires that these safety rules be modeled
upon safety and training standards recommended in National Fire Protection
Association, Publication 1403. The legislation also mandates live fire training
instructors be state certified and that all live fire training commenced on or after
January 1, 2007, is conducted by certified live fire instructors. This bill does not
apply to wild land or prescribed live fire training exercises sanctioned through the
National Wildfire Coordinating Group or the Division of Forestry of the
Department of Agriculture and Consumer Services.
The bill creates a Fire and Emergency Incident Information Reporting Program
(Program) within the SFM for the purpose of establishing an electronic
communication system which is designed to transmit and receive fire and
emergency incident information among fire protection agencies. The SFM must
adopt rules for the Program and prepare annual reports to the Governor, President
of the Senate, Speaker of the House of Representatives and fire protection
agencies. An advisory panel is created (Fire and Emergency Incident Information
System Technical Advisory Panel) to make recommendations to the SFM
regarding the Program. The SFM is directed to consult with the Division of
Forestry within the Department of Agriculture and Consumer Services and the
Bureau of Emergency Medical Services within the Department of Health to
coordinate data, ensure its accuracy, and limit duplication of efforts in data
collection, analysis, and reporting.
The legislation strengthens the regulation of pyrotechnic displays by making it a
third-degree felony for persons to initiate pyrotechnic displays within “any
structure” unless:
•

The structure has a fire protection system.
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•

The owner of the structure has authorized in writing the pyrotechnic
display.

•

The local government requires a permit for use of a pyrotechnic display in
an occupied structure, and the permit has been obtained and all conditions
of the permit are complied with. If the government does not require a
permit, the person initiating the display has complied with the National
Fire Protection Association standard for pyrotechnic displays. An
exception is provided for the manufacture, distribution, wholesale or retail
sale, or seasonal sale of products, e.g., fireworks and sparklers, regulated
under ch. 791, F.S., so long as such products are not used in an occupied
structure. Pyrotechnic terms are defined in the bill.

The legislation further requires that proceeds from property seized under the
Florida Contraband Forfeiture Act (ss. 932.701-932.707, F.S.) by the SFM be
deposited into the Insurance Regulatory Trust Fund to be used for arson
suppression, arson investigation, and funding antiarson rewards. Currently, such
proceeds are required to be deposited in the State’s General Revenue Fund.

HB 75 — Title Insurance: Chapter #2005-153, Laws of Florida;
Effective June 8, 2005, except as otherwise provided; by
Representative Mahon.
The bill authorizes the issuance of personal property title insurance policies for
Uniform Commercial Code (UCC) transactions under Article 9 of the Revised
UCC. The insurance product will be available for sale in conjunction with a
transaction involving a UCC security interest. It is designed to insure against
challenges to attachment, perfection, and priority (such as fraud, filing office
errors, inaccuracies in a search report, and errors in documentation and
perfection) and provides for the defense of the insured lender if a claim is made
regarding the lender’s collateral position.
The legislation will allow a title insurer to sell UCC personal property insurance,
but would disallow a property and casualty insurer from selling the product no
later than January 1, 2006, because of the title insurance monoline statute
contained in s. 627.786, F.S., which prohibits an insurer from selling both title
insurance and any other kind of insurance in Florida. The provisions of the bill
authorizing the issuance of such insurance as a title product shall be effective
once the Office of Insurance Regulation has approved the title insurance form and
rate for UCC personal property insurance, which it must do no later than January
1, 2006.
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HB 105 — Life Insurance and Annuity Contracts: Chapter
#2005-94, Laws of Florida; Effective July 1, 2005; by
Representative Llorente.
This bill provides that a certificate of authority (COA) is not required of an
insurer domiciled outside the United States which operates from offices within
Florida and which issues life insurance policies and annuity contracts covering
only persons who, at the time of issuance, are not residents of the United States
and are not nonresidents illegally residing in this country. The legislation requires
the insurer to meet the following specified financial and disclosure provisions:
•

The insurer must be an authorized insurer in its country of domicile for the
prior three years, or a wholly owned subsidiary thereof, and must have
offered the types of insurance it proposes to offer in Florida.

•

The Office of Insurance Regulation (OIR) may waive the above three-year
requirement if the insurer has operated successfully for the past year and
has capital and surplus of at least $25 million.

•

Specific disclosures must be made to the applicant of a policy or contract,
including:
9 a copy of the insurer’s most recent quarterly financial statement;
9 the date of organization of the insurer;
9 the identity of and rating assigned by each rating entity that has
rated the insurer or, that the insurer is unrated;
9 a statement that the insurer does not hold a COA from Florida
and is not regulated by the OIR; and
9 the identity and address of the regulatory authority exercising
oversight of the insurer.

•

The insurer is required to provide the OIR with annual and quarterly
financial statements in English; to maintain a surplus as to policyholders
of at least $15 million represented by specified investments; to have a
‘good reputation’ as to providing service to insureds and the payment of
losses and claims; and allow access to the OIR to its books and records.

•

The OIR has no responsibility to determine the actual financial condition
or claims practices of the insurer.

•

If, at any time, the OIR has reason to believe the insurer is insolvent, in
unsound financial condition, does not make reasonable prompt payments,
or is no longer eligible under specified conditions, the OIR may conduct
an examination or investigation (which would be done at the expense of
the insurer) and, if the findings warrant, may withdraw the eligibility of
the insurer to issue policies or contracts.
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•

The insurer is not exempt from the agent licensure requirements under the
Insurance Code; is subject to the Unfair Trade Practices provisions under
ch. 626, F.S., and its written policies are exempt from the Florida
premium tax provisions.

•

The provisions of the Florida Money Laundering Act (ch. 896, F.S.) apply
to all single premium life insurance policies and annuity contracts issued
to persons who are not residents of the United States and who are not
nonresidents illegally residing in the United States.

•

The insurer must provide a disclosure in its life insurance application in
specified point type that the policy is primarily governed by the laws of a
foreign country; that the rating and underwriting laws applicable to
policies filed in Florida do not apply to this coverage; and, if the insurer
becomes insolvent, the policy is not covered by the Florida Life and
Health Insurance Guaranty Association.

HB 423 — Workers’ Compensation Employee Definition:
Chapter #2005-78, Laws of Florida; Effective July 1, 2005; by
Representative Ross.
The bill loosens the requirements that must be met in order for an owner-operator
of a motor vehicle to be excluded from workers’ compensation coverage as an
employee of a motor carrier. These changes make it less likely that an owneroperator would be considered an employee who is required to be covered by the
workers’ compensation of the motor carrier. The changes in criteria for an owneroperator to be excluded from the definition of “employee” are as follows:
•

Requires the owner-operator to furnish the motor vehicle equipment
“identified in the written contract” between the motor carrier and the
owner-operator, rather than furnishing the “necessary equipment” as
currently required;

•

Requires the owner-operator to furnish the “principal costs” rather than
“all costs” incidental to the contract between the motor carrier and the
owner-operator;

•

Allows the motor carrier to advance costs to the owner-operator as long as
the written contract between the motor carrier and the owner-operator
requires the owner-operator to reimburse the advanced costs;

•

Deletes the requirement that the owner-operator must be paid on
commission (but retains the prohibition on being paid by the hour or other
time-measured basis).
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If a person meets the preceding criteria as well as the other aspects of the
definition of “owner-operator,” provided under s. 440.02, F.S., the person would
be excluded from the definition of “employee” and the motor carrier would not be
required to provide workers’ compensation benefits for work-related injuries.

SB 442 — Building Safety: Chapter #2005-147, Laws of Florida;
Effective July 1, 2005, except as otherwise provided; by Senator
Bennett.
This bill addresses a number of issues relating to the development and
administration of the Florida Building Code (code) and related building safety
requirements. Specifically, the bill implements the following provisions:
•

Revises the distribution of funds from the Hurricane Loss Mitigation
Program and provides for the use of such funds for specified code-related
education initiatives, effective July 1, 2006. (This provision was included
in section 1 of the bill which was vetoed by the Governor.)

•

Provides that the Office of Insurance Regulation must review the
performance of the Hurricane Loss Mitigation Program and make
recommendations to the insurance industry, and such recommendations
may be used by insurers for potential discounts or rebates to residential
property insurance pursuant to s. 627.0629, F.S. (This provision was
included in section 1 of the bill which was vetoed by the Governor.)

•

Allows nursing home residents or their representatives to request a change
in the placement of the bed in their room, provided it does not infringe on
the resident’s roommate or interfere with the resident’s care or safety.
(The provisions of this paragraph were also passed in SB 1267.)

•

Provides that it is grounds for discipline for a building code administrator,
engineer, or registered architect to perform code inspections without the
necessary insurance.

•

Bars cities and counties from imposing additional certification or licensure
requirements for state certified electrical and alarm contractors.

•

Revises procedures governing the adoption and amendment of the code.

•

Provides new procedures for binding review of building code decisions by
local building officials.

•

Clarifies provisions relating to truss placement plans and the code.
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•

Allows a fee owner’s contractor, rather than only the fee owner, to use a
private provider for code inspection services.

•

Eliminates the requirement that the private provider of code inspection
services maintain comprehensive general liability insurance and increases
professional liability insurance requirements.

•

Restricts local governments’ ability to use code fee revenues for nonrelated activities.

•

Exempts commission and hearing officer panels from Administrative
Procedures Act rule requirements when reviewing decisions of local
building officials.

•

Revises the administration and operation of the Florida Building Code
Training Program.

•

Modifies provisions relating to the local product approval and evaluation
process and includes the International Code Council Evaluation Service as
an authorized product evaluation entity.

•

Requires a local government that adopts a fire sprinkler requirement for
one and two family residences to investigate the economic consequences
of the requirement.

•

Establishes an informal process for rendering non-binding interpretations
of the Florida Fire Prevention Code.

•

Provides a standard for the construction and retrofitting of doors and
windows in essential facilities.

•

Requires the inspection of backflow prevention assemblies every three
years.

•

Provides for the regulation of employees of fire suppression contractors
who conduct inspections.

•

Creates certain requirements for the design of interior stairways in
dwelling units.

•

Authorizes the State Fire Marshal to adopt, by rule, standards for
inspection tags for fire protection systems.

•

Requires inspection of fire protection systems using national standards.

•

Creates the Water-Based Fire Protection Inspector permit classification.
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•

Decreases the amount of the biennial renewal fee for fire protection
certificate holders from $250 to $150, and provides for other fees.

•

Establishes continuing education requirements for certain categories of
permit holders.

•

Requires that inspection of fire protection systems be conducted by
certificate holders or permit holders employed by certificate holders, and
provides for discipline of permit holders.

•

Specifies that swimming pool exit alarms that comply with Underwriters
Laboratory Standard Number 2017 satisfy the requirement of ch. 515, F.S.

•

Incorporates by reference into the code permitted standards for unvented
attic assemblies in the International Residential Code.

•

Provides that an application to a county or municipality for a site
development plan, building permit, or other permit must be acted upon
within 120 days, unless the applicant agrees to an extension.

•

Directs the Florida Building Commission (commission) to update the code
with the most recent and relevant design standards for wind resistance of
buildings issued by the American Society of Civil Engineers (ASCE
Standard 7).

•

Provides that the option for designing for internal pressure for buildings
within the windborne debris region shall be repealed immediately upon
adoption of standards and conditions within the International Building
Code or International Residential Code prohibiting such option design.

•

Appropriates $200,000 from the Insurance Regulatory Trust Fund to the
Department of Financial Services to develop a joint program between the
Florida Insurance Council and the Florida Home Builders to educate
builders on the benefits and options of designing buildings for windborne
debris protection. (This provision was included in section 38 of the bill
which was vetoed by the Governor.)

•

Requires the commission and local building officials to evaluate the
damage from Hurricane Ivan and make recommendations to the
Legislature for changes to the code as it relates to the region from the
eastern border of Franklin County to the Florida-Alabama line.

•

Provides that the effective date of the Florida Building Code, 2004
Edition, shall be October 1, 2005, however, the bill stipulates that building
plans submitted for review between July 1, and October 1, may elect to
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undergo compliance review using either the current edition of the code or
the new 2004 edition of the code.
•

Instructs the commission to evaluate the definition of “exposure category
C” in the code and make recommendations for changing the definition to
the Legislature.

•

Repeals s. 553.851, F.S., relating to the procedure for recording and
determining the location of underground gas pipelines.

•

Provides that any disaster recovery mitigation organization or not-forprofit organization using volunteer labor to repair or replace disasterimpacted one-, two-, or three-family residences must obtain necessary
building permits, obtain all required building code inspections, and
provide for the supervision of all work by an individual with construction
experience.

•

Creates the Manufactured Housing Regulatory Study Commission to
review programs regulating manufactured and mobile homes currently
within the Department of Highway Safety and Motor Vehicles.

•

Delays the implementation of two technical modifications (relating to the
use of certain plywood for roofing) to the code pending further review by
the commission.

•

Instructs the commission to amend the code to allow use of enclosed and
unenclosed areas under mezzanines for the purpose of calculating the
permissible size of mezzanines in sprinklered S2 occupancies of Type III
construction.

•

Instructs the commission to convene a workgroup to study the
recommendation for a single product validation entity.

SB 450 — Motor Vehicle Insurance: Chapter #2005-41, Laws of
Florida; Effective May 24, 2005; by Senator Geller.
Insurance companies are prohibited from committing various activities defined
under the Unfair Insurance Trade Practices Act, ch. 626, part IX, F.S. Such
activities range from misrepresentations in advertising of insurance policies and
making false statements to defamation and illegal dealings in premiums. Insurers
may be subject to suspension or revocation of their certificate of authority or fines
for violations of the Act’s provisions imposed by the Office of Insurance
Regulation.

9

This bill creates a new unfair or deceptive trade practice provision that would
prohibit auto insurers from imposing premium increases for persons in military
service under certain circumstances. Specifically, the bill would make it unlawful
for insurers to charge an increased premium for reinstating a motor vehicle
insurance policy that was cancelled or suspended by the insured solely for the
reason that he or she was transferred out of this state while serving in the United
States Armed Forces or on active duty in the National Guard or United States
Armed Forces Reserve.
The bill also provides that it is an unfair or deceptive trade practice for an insurer
to charge an increased premium for a new motor vehicle insurance policy if the
applicant for coverage, or his or her covered dependents, were previously insured
with a different insurer and cancelled that policy solely for the reason that he or
she was transferred out of this state while serving in the United States Armed
Forces or on active duty in the National Guard or United States Armed Forces
Reserve. For purposes of determining premiums under these circumstances, an
insurer shall consider such persons as having maintained continuous coverage.

HB 501 — Insurance Agents and Communication Equipment
Insurance: Chapter #2005-195, Laws of Florida; Effective June
10, 2005; by Representative Berfield.
This bill provides for changes pertaining to entities offering communications
equipment insurance for wireless phones and similar devices and for
qualifications for general lines agents.
Specifically the legislation does the following:
•

Allows entities offering communications equipment property insurance
and communications equipment inland marine insurance to sell service
warranty agreements for such equipment without having to obtain a
separate license to sell service warranties.

•

Authorizes limited agent licenses to be issued to the “lead” business
location of a retail vendor of communications equipment and its branch
locations.

•

Allows a communications equipment branch location to obtain a single
appointment from its associated lead business licensee, in lieu of obtaining
an appointment from an insurer or warranty association.

•

Allows a communications equipment branch location appointed by an
insurer prior to January 1, 2006, to replace its appointment with an
appointment from its associated lead business licensee at no charge, and to
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renew its appointment every 24 months thereafter with the Department of
Financial Services.
•

Reduces the renewal appointment fee for branch locations from $60 to
$30 beginning July 1, 2006.

•

Allows a general lines agent to be licensed in Florida and be licensed as a
managing general agent in another state.

•

Deletes the requirement that an insurance company include in its rate
filing a $10 maximum per-policy fee currently allowed by law to be
charged by insurance agents for administrative costs associated with
selling only a personal injury protection and property damage liability
policy.

HB 529 — Funeral and Cemetery Industry: Chapter #2005-155,
Laws of Florida; Effective October 1, 2005; by Representative
Kreegel.
The bill amends ch. 497, F.S., as amended by ch. 2004-301, L.O.F., relating to the
funeral and cemetery industry. Chapter 2004-301, L.O.F., created the Board of
Funeral, Cemetery and Consumer Services (board) within the Department of
Financial Services to enforce the provisions of ch. 497, F.S., which relates to the
regulation of funeral directors, embalming, cremation, cemeteries, cremation
services, cemetery companies, and preneed contracts for funeral merchandise or
services. Chapter 2004-301, L.O.F., and this bill have an effective date of October
1, 2005.
The bill provides the following changes to ch. 497, F.S.:
•

Creates the monument builder and monument dealer licensure categories.

•

Provides that the monument establishment representative on the board
shall be a licensed monument builder.

•

Conforms the fingerprint, criminal records and application signature
requirements across licensees.

•

Differentiates the application and renewal fees for monument
establishments based on whether they have preneed licenses.

•

Requires certain disclosure of consumer information by preneed licensees.

•

Revises the requirements for the identification of human remains.
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•

Clarifies requirements for notices of change in ownership or location of
licensees.

•

Authorizes rulemaking by the department or licensing authority with
respect to many areas of regulation, including applications, criminal
background checks and fingerprint cards, inspections, license fees, the
identification of human remains, the investment of trust funds, preneed
licensee net worth requirements, and chemical cremation.

•

Increases the maximum amount of the renewal fee for a funeral director,
embalmer, and direct disposer license from $250 to $500, and increases
the maximum amount of the renewal fee for a funeral establishment, and
each branch licensee of a preneed licensee from $300 to $500.

•

Provides for licensure and appointment of preneed licensees and sales
agents.

•

Authorizes a $10,000 penalty for violations of ch. 497, F.S., by unlicensed
persons and creates authority for a fee of up to $250 for the renewal of
monument establishment sales agents.

The bill requires that all non-law enforcement funeral escort vehicles and funeral
lead vehicles to be equipped with at least one circulating lamp of amber or purple
light, which may only be used in a funeral procession.
The bill also increases the policy coverage limit from $7,500 to $12,500 for
insurance policies that funeral directors, direct disposers, or employees of a
funeral establishment may sell.

HB 531 — Mortgages/Certificates of Release: Chapter #2005-122,
Laws of Florida; Effective July 1, 2005; by Representative
Hasner.
The bill permits a title insurer to execute and record a certificate of release of a
mortgage in the event that a satisfaction or release of a mortgage with a principal
amount of $500,000 or less has not been executed and recorded after the mortgage
has been paid in full. The certificate of release operates as a release of the
mortgage described in the certificate. The certificate of release is to be recorded in
the real property records of each county in which the mortgage is recorded. A title
insurer who records a certificate of release is liable to the holder of an obligation
under the mortgage (mortgagee) for actual damage sustained due to the recording
of the certificate of release, unless the title insurer relied upon a payoff statement
provided by the mortgagee and can prove that the mortgage was paid in full in
accordance with the payoff statement.
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The bill repeals s. 701.05, F.S., which provides that any person entitled to and
receiving payment for money due upon a mortgage, lien, or judgment who fails
for 30 days after written demand to cancel and satisfy the record (as provided in s.
701.04, F.S.) is guilty of a second degree misdemeanor.

HB 551 — Vehicles/Financial Responsibility: Chapter #2005-156,
Laws of Florida; Effective July 1, 2005; by Representative Hays.
Under current law, a rental company is vicariously liable for damages and injuries
involving the operation of the rental vehicle by the operator or lessee. However,
there are statutory limits or caps on damages that rental companies are subject to
which are up to $100,000 per person and up to $300,000 per incident for bodily
injury, and up to $50,000 for property damage.
The bill expands the scope of the definition of the term “rental company” to
include:
•

A related rental or leasing company that is a subsidiary of the same parent
company as that of the renting or leasing company that rented or leased
the vehicle.

•

The holder of a motor vehicle title or an equity interest in a motor vehicle
title if the title or equity interest is held under or to facilitate an assetbacked securitization of a fleet of motor vehicles used solely in the
business of renting or leasing motor vehicles to the general public and
under the dominion and control of a rental company in the operation of
such rental company’s business.

Several of the larger rental car companies have established business arrangements
with companies which are the holders of the motor vehicle titles of the rental cars.
These changes to the definition of “rental company” will allow certain companies
to qualify for the same vicarious liability protections which are currently afforded
rental companies.

HB 569 — Florida KidCare Program: Chapter #2005-123, Laws
of Florida; Effective June 1, 2005; by Representative Garcia.
This bill allows continuous, year-round enrollment in the Florida KidCare
program by removing statutory language restricting open enrollment to January
and September of each year. The bill also provides that a KidCare application is
valid for a period of 120 days from the date it was received. At the end of the 120day period, if the applicant has not been enrolled in the program, the application is
rendered invalid and the applicant must be notified of the action. The applicant
may then resubmit the application after notification.
13

SB 660 — Assets Held in Benefit Plans: Chapter #2005-101, Laws
of Florida; Effective June 1, 2005; by Senator Carlton.
Assets Exempt from Creditor Claims
Funds held in the Florida Prepaid College Program and the Florida College
Savings Program are exempt from creditor claims under existing Florida law.
Coverdell Education Savings Accounts, which are tax-advantaged accounts used
to save for education expenses, are accorded the same treatment.
The creditor protection afforded individual retirement accounts and tax-qualified
employee benefit plans is increased. The bill also includes governmental and
church plans that are tax-exempt in the exemption from creditor claims.
Benefit Plans
The bill broadens the definition of the term “benefit plan” to mean a retirement
plan that may include, but is not limited to, any pension, profit-sharing, stock
bonus, or stockownership plan or individual retirement account. These benefit
plans may be delivered to a custodian for the benefit of a minor, to a child’s
parents as natural guardians, or to a trustee designated by the owner of the benefit
plan upon the death of the owner. The amount that may be given to a custodian by
certain persons without court involvement is raised from $10,000 to $15,000.
Additionally, the term “qualified minor’s trust” is defined as a trust that complies
with s. 2503(c) of the Internal Revenue Code. That code provision requires that
trusts for the benefit of persons under the age of 21 distribute their assets to the
beneficiary when the beneficiary reaches the age of 21. An adult custodian of
property for a minor may transfer the custodial property into a qualified minor’s
trust.
Hurricane Savings Accounts
The assets in a hurricane savings account are exempt from creditor claims if they
are accorded a tax-advantaged status by the federal government. The purpose of
the account is to cover losses from hurricanes, rising flood waters, and other
catastrophic windstorm events.
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HB 729 — Florida Self-Insurers Guaranty Association/Public
Records: Chapter #2005-729, Laws of Florida; Effective June 10,
2005; by Representative Goodlette.
The Legislature created the Florida Self-Insurers Guaranty Association,
Incorporated (association), as a nonprofit entity, effective January 1, 1994.
Generally, most self-insured employers are required to join the association and
meet certain financial requirements to self-insure for purposes of workers’
compensation coverage requirements. In the event a self-insured employer
becomes insolvent, the association assumes responsibility for the administration
and payment of the employer’s workers’ compensation claims.
The bill creates a public record exemption for certain claims files and minutes of
portions of meetings of the association until termination of all litigation and
settlement of all claims arising out of the same accident. Once the litigation is
resolved regarding all claims related to an accident, the medical records contained
in the claims files and other information relating to the medical condition of a
claimant would continue to be exempt from the provisions of s. 119.07(1), F.S.,
and s. 24(a), Art. I, State Constitution.
The bill provides statements of public necessity and provides for future review
and repeal of the exemptions.

HB 811 — Health Insurance: Chapter #2005-231, Laws of
Florida; Effective July 1, 2005, except as otherwise provided; by
Representative Kreegel.
The bill makes the following statutory changes relating to the individual and
group health insurance market:
•

Provides that an insurance contract may not prohibit the payment of
benefits directly to a licensed hospital, physician, or dentist who provides
emergency care required under s. 395.1041, F.S. Claims forms are required
to provide for direct payment to the licensed hospital, physician, or dentist
that provides emergency care. The insurer may require written assignment
of benefits. The reimbursement to the provider is limited to the amount the
insurer would have paid without the assignment.

•

Provides that the small group law requirements (guaranteed-issue and
modified community rating) would not apply to individual coverage
marketed to an employee of a small employer that provides for payroll
deduction of the premium, if the employer does not contribute to the
premium and has not had group coverage within the prior six months.
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•

Increases from 30 days to 63 days after group coverage has terminated,
within which an individual is required to notify the insurance carrier of
coverage termination and preserve the right to continue group coverage.
This change comports Florida’s law to the federal Health Insurance
Portability and Accountability Act of 1996.

•

Provides that insurers and health maintenance organization (HMOs) may
offer high deductible plans that meet the federal requirements for a health
savings account, without being subject to Florida mandates that prohibit
deductibles from applying to certain benefits.

•

Authorizes the Office of Insurance Regulation (OIR) to disapprove a
health flex plan if the officers or directors are incompetent, untrustworthy,
or lacking in insurance company managerial experience.

•

Provides that individual health policies and individual HMO contracts,
may elect to offer, rather than are required to offer, premium rebates to
policyholders who participate in a wellness program. The bill also revises
provisions relating to premium rebates for group policies and contracts.

•

Changes the required frequency of financial examinations of HMOs by
the OIR from once every three years to once every five years; deletes the
use of an independent CPA audit by the HMO in lieu of an examination
by OIR; and increases the maximum amount an HMO is charged for an
examination from $20,000 to $50,000.

HB 871 — Investment of Public Funds: Chapter #2005-126, Laws
of Florida; Effective July 1, 2005; by Representative Bilirakis.
The bill allows banks and savings associations that serve as qualified public
depositories for state and local governments to accept public deposits in amounts
greater than $100,000 that would maintain full Federal Deposit Insurance
Corporation coverage, if the following conditions were met:
•

The funds must be initially deposited through a qualified public
depository, as defined in s. 280.02, F.S., selected by the Chief Financial
Officer or unit of local government;

•

The selected depository must arrange for deposit of the funds in
certificates of deposit in one or more federally insured banks or savings
and loans associations, wherever located, in the account of the state or unit
of local government;

•

The full amount of principle and accrued interest of each certificate of
deposit must be insured by the Federal Deposit Insurance Corporation;
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•

The selected depository is to act as custodian for the state or unit of local
government with respect to such certificates of deposit issued for its
account; and

•

At the same time the state’s funds are deposited and the certificates of
deposit are issued, the selected depository receives an amount of deposits
from customers of other federally insured financial institutions, wherever
located, equal to or greater than the amount of the funds initially invested
by the Chief Financial Officer or unit of local government through the
selected depository.

HB 1081 — Discount Medical Plan Organizations: Chapter
#2005-232, Laws of Florida, Effective June 14, 2005; by
Representative Berfield.
Discount medical plan organizations (DMPO) that provide access for plan
members to providers of medical services at a discounted fee in exchange for fees
or other consideration are subject to licensure and regulation under ch. 636, part
II, F.S., by the Office of Insurance Regulation (OIR). The bill provides the
following changes related to the licensure and regulation of these entities:
•

Authorizes OIR to impose an administrative penalty and cease and desist
orders in lieu of suspending or revoking the license of a DMPO.

•

Provides that any charge or form is deemed approved on the 60th day after
filing unless OIR has previously disapproved it.

•

Authorizes OIR to disapprove any form that does not comply with ch.
636, part II, F.S., or that is unreasonable, discriminatory, misleading, or
unfair.

•

Authorizes a DMPO to retain up to a $30 one-time processing fee if a
membership is canceled within 30 days of joining the plan.

•

Revises the DMPO’s liability for the actions of its marketer.

•

Eliminates audited financial statement requirements for licensure, if the
applicant is a subsidiary of a parent company and certain conditions are
met by the parent company.

•

Eliminates the filing of annual, audited financial statements for a
subsidiary of a parent company if certain conditions are met, and instead,
requires a DMPO to file a sworn affidavit certifying compliance with net
worth requirements.
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•

Repeals the civil remedies provision.

SB 1208 — Long-Term Care Partnership Program: Chapter
#2005-252, Laws of Florida; Effective June 17, 2005, except as
otherwise provided; by Senator Peaden.
The bill directs the Agency for Health Care Administration to establish the
Florida Long-term Care Partnership Program to provide incentives for individuals
to purchase long-term care insurance. A person who participates in the partnership
is able to qualify for coverage for the costs of long-term care under Medicaid
without first being required to substantially exhaust or “spend down” his or her
assets. The amount of countable assets for purposes of determining eligibility for
Medicaid would be reduced by $1 for each $1 of benefits paid by an individual’s
long-term care partnership program policy.
Prior to the next legislative session, the agency is required to develop a plan for
implementation of the Florida Long-Term Care Partnership Program in the form
of recommended legislation. The effective date of the bill is June 17, 2005,
except that the amendments relating to Medicaid eligibility are effective
contingent upon action by Congress to amend section 1917(b)(1)(c) of the federal
Social Security Act.

HB 1267 — Nursing Home Firesafety: Chapter #2005-234, Laws
of Florida; Effective July 1, 2005; by Representative Stargel.
This legislation requires all nursing homes licensed under ch. 400, part II, F.S., to
be protected by approved, supervised automatic sprinkler systems in accordance
with the following schedule:
•

Each “hazardous area” of a nursing home must be protected by a sprinkler
system by December 31, 2008; and

•

The “entire” nursing home must be protected by a sprinkler system by
December 31, 2010.

The bill authorizes the Division of State Fire Marshal (SFM) within the
Department of Financial Services (DFS) to grant two one-year extensions for
installing sprinkler systems in the “entire” nursing home (or non-hazardous areas)
if it determines that the nursing home has been prevented from complying for
reasons beyond its control.
The bill establishes a loan guarantee program called the “State Fire Marshal
Nursing Home Fire Protection Loan Guarantee Program” (Program) which will
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help nursing homes defray the cost of installing sprinkler systems. This Program
provides up to $4 million in any fiscal year from the Insurance Regulatory Trust
Fund (Fund) to provide nursing homes that might not otherwise be able to secure
a loan for capital improvements, e.g., installing sprinkler systems.
The SFM, with the assistance of the Division of Treasury, may enter into limited
loan guarantee agreements with one or more qualified public depositories in
Florida and such agreements must provide a limited guarantee by the state
covering up to 50 percent of the principal sum loaned by the financial institution
to an eligible nursing home for the sole purpose of the initial installation of a fire
protection system approved by the SFM. The funds may not be used to guarantee
any limited loan guarantee agreement for a period longer than ten years. Further,
no limited loan guarantee agreement based on invested funds may be entered into
after December 1, 2005.
The Agency for Health Care Administration (AHCA) estimates that there are 35
nursing homes in the state which would have to comply with the measure’s
provisions at a total cost of $4.41 million. The agency estimates that Medicaid
would pay a total of $669,419 or $275,198 in General Revenue, and $394,221
from the Medical Care Trust Fund. The bill authorizes use of Medicaid funds for
capital improvements to help pay for sprinkler system installation and authorizes
a five year repayment period. Any Medicaid funds used for sprinkler system
installation must come from existing Medicaid appropriations. The total estimated
cost to Medicaid over the five year period is $3,347,097. The bill authorizes DFS
to adopt rules, enforce the sprinkler system standards, impose administrative
sanctions for nursing homes in violation of these provisions, and govern the
establishment and operation of the loan guarantee program.
The bill authorizes that residents of nursing homes may request a change in the
placement of their bed in their room under certain conditions, even though the
placement will not comply with the Florida Building Code. The location of the
bed may be changed only if it does not infringe on any roommate or interfere with
care or safety of the resident as determined by the facility. The bill requires
documentation of the resident’s request. (The provisions of this paragraph were
also passed in SB 442.)

SB 1330 — Financial Institutions/Credit Unions: Chapter #2005181, Laws of Florida; Effective July 1, 2005; by Senator Atwater.
The bill amends provisions contained in chapters 655 and 657, F.S., of the
financial institutions codes relating to financial institutions, in general, and the
regulation of credit unions in particular. The bill:
•

Incorporates changes to provide consistency with the National Credit
Union Administration guidelines and federal regulations.
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•

Authorizes the Financial Services Commission to adopt rules to establish
criteria under which the Office of Financial Regulation may place a credit
union in involuntary liquidation.

•

Updates accounting requirements to conform with generally accepted
accounting principles of the United States.

•

Revises procedures governing a merger of credit unions.

•

Removes specific powers of a credit union in favor of broader business
powers.

•

Broadens the authority of the Office of Financial Regulation to issue an
emergency order to require merger, conversion, or other appropriate
action for a failing bank or trust company to apply to other financial
institutions, including credit unions.

•

Removes obsolete language relating to the Florida Credit Union Guaranty
Corporation, which no longer exists, and provides other clarifying and
conforming changes.

SB 1432 — Insurance Administrators: Chapter #2005-182, Laws
of Florida; Effective October 1, 2005; by Senator Baker.
Insurance administrators provide various services to life or health insurers or selfinsured programs such as soliciting coverage, collecting premiums, claims
handling, and settling claims. Administrators must be licensed by the Office of
Insurance Regulation and are regulated under ch. 626, part VII, F.S., (ss. 626.88626.899). The bill makes changes that are consistent with the National
Association of Insurance Commissioners Model Act 090, the NAIC Third Party
Administrator Statute. The bill amends the definition of “administrator” to exempt
from licensure requirements wholly owned direct or indirect subsidiaries of an
employer that provide administrative services for the employer or the employer’s
subsidiaries or affiliated corporations. The bill creates additional exemptions from
licensure for entities meeting certain criteria.
New applicants for licensure as an administrator must file audited financial
statements for the previous two fiscal years. New applicants must also submit a
business plan that details staffing levels and the applicant’s ability to provide a
sufficient number of qualified personnel to carry out specified duties. The annual
report filed by an administrator must include an audited financial statement
performed by an independent certified public accountant under the bill, which
also provides authority for the electronic submission of such documents. The bill
requires the insurer and its administrator to enter into a written agreement
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whereby the insurer determines the benefits, premium rates, underwriting criteria,
and claims payment procedures the administrator is to follow. The insurer is
solely responsible for the competent administration of its programs. Also, an
insurer must semiannually review the operations of an administrator handling
over 100 insurance certificateholders, with one such review being an on-site audit
of the administrator’s operations. The bill also provides rulemaking authority to
the Financial Services Commission.

HB 1469 — Funeral, Cemetery, and Consumer Services: Chapter
#2005-162, Laws of Florida; Effective October 1, 2005; by
Representative Kreegel.
In 2004, the Legislature enacted the Florida Funeral, Cemetery, and Consumer
Services Act (act), effective October 1, 2005. (Ch. 2004-301, L.O.F.) This act
merged funeral and cemetery regulation by the Board of Funeral and Cemetery
Services within the Department of Financial Services (DFS) and the Board of
Funeral Directors and Embalmers within the Department of Business and
Professional Regulation into one board, the Board of Funeral, Cemetery, and
Consumer Services (board). The act also establishes the Division of Funeral,
Cemetery, and Consumer Services. The act consolidated the regulation of the
Funeral and Cemetery industries into ch. 497, F.S.
This bill provides the new board and the DFS with public records or meeting
exemptions. The bill makes exempt from s. 286.011, F.S., and s. 24(b), Art. I,
State Constitution, those portions of meetings of the board at which licensure
examination questions or answers under the chapter are discussed. Further, it
exempts meetings of the probable cause panel of the board pursuant to s. 497.153,
F.S., and records of those panel meetings until ten days after a determination
regarding probable cause is made.
Further, the bill makes information held by the DFS pursuant to a financial
examination or an inspection confidential and exempt from s. 119.07(1), F.S., and
s. 24(b), Art. I, State Constitution, until the examination or inspection is
completed or ceases to be active. The bill also makes information held pursuant to
an investigation confidential and exempt until the investigation is completed or
ceases to be active or until ten days after a determination regarding probable
cause is made.
The bill provides exceptions that permit the DFS to share confidential information
with a law enforcement agency or other government agency to further an
investigation of matters within its jurisdiction. The bill also exempts information
from disclosure if the disclosure would jeopardize the integrity of another active
investigation or examination, if disclosure would reveal the identity of a
confidential source, or if disclosure would reveal investigative or examination
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techniques or procedures that the department has a reasonable good-faith belief
will be used in future investigations or examinations.
The bill provides for review and repeal of the exemption on October 2, 2010, and
provides a statement of public necessity.

SB 1486 — Property Insurance: Chapter #2005-111, Laws of
Florida; Effective June 1, 2005, except as otherwise provided; by
Senator Garcia.
The bill makes numerous changes to the property insurance law enumerated as
follows:
Florida Hurricane Catastrophe Fund (CAT FUND)
• Lowers the “retention” or amount of residential hurricane losses that
insurers must meet to be reimbursed from the CAT FUND, from $4.96
billion to $4.5 billion per hurricane, for the 2005 contract year.
• Reduces the retention to one-third of the full retention for the third and
each additional hurricane in a year (in order of loss magnitude).
• Effective June 1, 2005.
Low-interest loan program for hurricane loss mitigation
• Requires the Department of Community Affairs (DCA) to establish a lowinterest loan program, by subsidizing or guaranteeing private sector loans,
for homeowners to retrofit their homes to reduce hurricane losses,
beginning in FY 2006-07. For FY 2005-06, up to $1 million of the $10
million annually appropriated to DCA from the CAT FUND could be used
for establishing a pilot project in one or more counties.
• Effective July 1, 2005.
Insurance Rating Law
• Requires a public hearing for property insurance rate filings exceeding 15
percent, (rather than 25 percent) if based on a computer model.
• Provides that hurricane loss models approved by the Florida Commission
on Hurricane Loss Projection Methodology are admissible and relevant in
a rate proceeding only if the Office of Insurance Regulation (OIR) and the
insurance consumer advocate have access to all aspects of the model.
• Requires OIR to propose to the Legislature, by January 15, 2006, a
standard territory rating plan for residential property insurance, but not to
be implemented unless authorized by further act of the Legislature.
• Prohibits an insurer from recouping more than one year of reimbursement
premium paid to the CAT FUND at a time.
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Public Hurricane Loss Model
• Requires insurers to report loss and exposure data for developing and
updating the public hurricane loss model.
Citizens Property Insurance Corporation (“Citizens”)
• Changes appointments to the board of governors from seven members
appointed by the Chief Financial Officer (CFO), to two members each
appointed by the Governor, CFO, President of the Senate, and Speaker of
the House or Representatives (eight total).
• Authorizes a pilot project in Monroe County to require that rates be
actuarially sound and not excessive, inadequate, or unfairly
discriminatory, rather than the highest average rate in a county compared
to the 20 leading insurers in the state, for those areas where OIR
determines that a reasonable degree of competition does not exist.
• Requires OIR to submit a report to the Legislature providing an evaluation
of the implementation of the pilot project in Monroe County by March 1,
2006.
• Requires Citizens to create a Market Accountability Advisory Committee
to report at each board meeting, consisting of members appointed by agent
associations, insurers, OIR, the Citizens board, a realtor association, and a
bankers association.
• Provides legislative intent that Citizens provide service that is of the
highest possible level.
• Clarifies that Citizens may issue bonds to refinance outstanding debt.
• Requires Citizens to make its best efforts to procure reinsurance to cover
its projected 100-year probable maximum loss.
• Requires the Auditor General to conduct an operational audit of Citizens.
Standard Personal Lines Residential Policies
• Requires the CFO to appoint an advisory committee to develop standard
personal lines policies to submit to the Legislature by January 15, 2006,
but insurers would not be required to offer a standard policy unless
required by further act of the Legislature. The advisory committee will
consist of two representatives selling personal lines residential property
insurance coverage, two representatives of property and casualty agents,
two representatives of consumers, two representatives of the
Commissioner of Insurance Regulation, and the Insurance consumer
Advocate or his or her designee.
Disapproval of Policy Forms
• Authorizes OIR to disapprove a policy form for residential property
insurance if it contains provisions that are unfair, inequitable, or that
encourage misrepresentation.
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Checklist of Coverage
• Requires that insurers provide a checklist of coverage for personal lines
residential policies, on a form adopted by the Financial Services
Commission, including whether certain specified risks are covered,
premium discounts, deductibles, replacement cost or actual cash value
coverage, etc.
• Effective January 1, 2006.
Hurricane Deductibles for Personal Residential Property
• Increases the maximum allowable deductible for personal lines residential
policies from 5 percent to 10 percent of the dwelling limits.
• Requires insurers to offer deductibles of 2 percent, 5 percent, and 10
percent of dwelling limits for personal lines residential policies, rather
than just 2 percent.
• Requires that the dollar amount of a percentage deductible be specified
and provides other disclosure requirements.
• Effective October 1, 2005.
Hurricane Deductibles for Commercial Residential Property
• Requires that for condominiums and other commercial residential policies,
the insurer must offer both an annual hurricane deductible and a per event
deductible, beginning January 1, 2006.
• The mandatory annual hurricane deductible enacted in the December,
2004 Special Session, would be limited to personal lines residential
policies.
Law and Ordinance Coverage
• Requires insurers to offer coverage in homeowners policies equal to 50
percent of dwelling limits for the additional costs to meet applicable
building codes, as an option to the 25 percent coverage that must currently
be offered or provided.
• Requires OIR to study the issue of requiring insurers to provide law and
ordinance coverage.
Replacement Cost Coverage
• Requires that if a loss is insured for replacement cost, the insurer must pay
the replacement costs without holdback of any depreciation in value,
whether or not the insured replaces or repairs the dwelling or property.
• Effective October 1, 2005.
Timely Payment of Claims
• Requires insurers to renew and acknowledge a homeowner’s claim within
14 days.
• Requires claim investigation to begin within 10 days after the insurer
receives proof of loss statements from the policyholder.
• Provides exceptions for factors beyond the control of the insurer.
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Mediation Program
• Expands the mediation program for resolving property insurance disputes,
administered by the Department of Financial Services (DFS), to
commercial residential policies, and provides a penalty for insurers failing
to notify claimants of their right to mediation.
• Effective July 1, 2005.
Valued Policy Law (Mierzwa)
• In response to a recent district court of appeal opinion, provides legislative
intent that the valued policy law is not intended to create new or additional
coverage, or to require an insurer to pay for a loss caused by a peril other
than the covered peril. If a loss is caused in part by a covered peril and in
part by a noncovered peril, the insurer’s liability is limited to the amount
of the loss caused by the covered peril. However, if the covered perils
alone would have caused the total loss, then the valued policy law applies
and the insurer must pay policy limits, not exceeding the amounts
necessary to repair, rebuild or replace the insured structure.
• These provisions will not be applied retroactively and shall apply only to
claims filed after June 1, 2005.
Sinkhole Claims
• Specifies that sinkhole coverage includes the costs to stabilize the land and
building and to repair the foundation.
• Allows an insurer to deny a sinkhole claim if the insurer determines there
is no sinkhole loss, but the insurer must provide written notice to the
policyholder of their right to demand testing.
• If the policyholder demands testing, the insurer must engage an engineer
or a geologist to conduct testing.
• Testing must be conducted in compliance with specified standards and a
report must be issued as to the cause of the loss, with recommendations for
stabilization and repair.
• The findings and recommendations of the engineer and geologist are
presumed correct and the insurer must pay the costs of stabilization and
repair in accordance with the recommendations.
• The insurer may limit its payment to the actual cash value of the sinkhole
loss until such time as expenses related to land and building stabilization
and foundation repairs are incurred, including underpinning and grouting.
But, the insurer cannot require the policyholder to advance payments. The
insurer must pay the expenses after a policyholder enters into a contract
for stabilization or foundation repairs, and pay amounts necessary to begin
and perform repairs as the work is conducted.
• If repair has begun and the engineer selected or approved by the insurer
determines that the repair cannot be completed within the policy limits, the
insurer must either complete the engineer’s recommended repair or tender

25

•
•
•

the policy limits to the policyholder without a reduction for the repair
expenses incurred.
If an insurer pays a sinkhole claim, it must file a copy of the professional
report with the county property appraiser.
Establishes a sinkhole database within the DFS to track sinkhole insurance
claims.
Requires the seller of real property to disclose to the buyer that a sinkhole
claim has been paid and whether or not the insurance proceeds were used
to repair the sinkhole damage.

Notice of Premium Discounts for Hurricane Loss Mitigation
• Requires insurers to notify applicants and policyholders of the availability
and amount of premium discounts and credits for fixtures and construction
techniques that reduce the amount of loss in a windstorm.
• Effective October 1, 2005.
Prohibited Cancellation of Coverage
• Prohibits an insurer from canceling or nonrenewing a residential property
insurance policy covering a dwelling damaged by a hurricane until 90
days after the dwelling has been repaired, with certain exceptions.
• Prohibits an insurer from canceling coverage for anyone during the
duration of a hurricane, until 72 hours after the last hurricane watch or
warning is issued anywhere in the state.
Additional Staffing for Insurance Consumer Advocate
• Appropriates $350,000 from the Insurance Regulatory Trust Fund and four
positions to the Office of the Consumer Advocate appointed by the CFO.
Task Force on Long-Term Solutions for Florida’s Hurricane Insurance Market
• Creates the Task Force to consider issues relating to the creation and
maintenance of insurance capacity in the private sector and public sector
which is sufficient to ensure that all property owners in the state are able
to obtain appropriate insurance coverage for hurricane losses.
• The Task Force is also charged with studying various issues relating to
Citizens Property Insurance Corporation.
• The report and recommendations, including draft legislation, is due by
April 1, 2006.
• The Task Force is administratively housed within the office of the CFO
and would have 12 members consisting of three members each appointed
by the Governor, CFO, the Senate President, and Speaker of the House.
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HB 1527 — Disposition of Unclaimed Property: Chapter #2005163, Laws of Florida; Effective June 8, 2005; by Representative
Lopez-Cantera.
The bill makes the following changes to the Florida Disposition of Unclaimed
Property Act:
•

Reduces the period after which the Department of Financial Services
(DFS) must provide information contained in an unclaimed property
report to a qualified party from 90 to 45 days after the report is added to
the unclaimed property database.

•

Simplifies the “due diligence” process required of property holders before
they turn property over to the DFS. The holder of an inactive account
must attempt to notify the owner between 60 and 120 days before filing an
unclaimed property report.

•

Defines “health care provider” and “managed care payor” and provides a
limited exception to the reporting requirements for certain types of
accounts maintained by these types of entities.

•

Increases the threshold amount at which the DFS must make at least one
attempt to contact the owner of an unclaimed property from $100 to $250.

•

Requires a power of attorney to be executed by the claimant in order to
give a claimant’s representative the authority to recover property on his or
her behalf.

•

Voids a power of attorney or agreement for compensation to recover or
purchase unclaimed property worth more than $250 if entered into less
than 45 days after the holder or examination report was processed and
added to the unclaimed property data base.

•

Caps the fees and costs that a claimant’s representative may charge on any
unclaimed property account at $1,000. The cap may only be exceeded if,
as a condition of exceeding the cap, the claimant’s representative makes
full disclosure as required by law.

•

Mandates that the purchaser of unclaimed property cannot pay a purchase
price that is over $1,000 less than the value of the unclaimed property
account, unless the required full disclosure statement is made that the
property is held by the Bureau of Unclaimed Property.

•

Presumes that stock, equity interests in a business, dividends, profits, or
other specified sums are unclaimed after three years with no contact from
the owner, rather than five years.
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•

Requires funds from the sale of unclaimed firearms be deposited in the
State School Fund.

•

Prohibits entering of false information on the Bureau of Unclaimed
Property website.

•

Permits the DFS to sell certificates for unclaimed stock or other equity
interests of business associations at auction for the value of the certificate
(collector’s value) if it cannot be placed in the DFS’s name or readily sold
and converted to cash.

•

Requires a claimant using a notarized statement to establish identity to
present a United States, state, or foreign government issued photographic
identification to the notary.

•

Changes the filing requirements for claims made on behalf of a
corporation.

•

Clarifies the rules the DFS applies when it receives multiple claims for the
same unclaimed property account. Contains a series of tiebreakers that
apply when the bureau receives multiple property claims on the same day.

•

Makes clear that an unclaimed property buyer’s sole remedy for damages
is against the claimant’s representative, seller (owner of property), or both.

•

Requires an estate or estate heir to pay the DFS’s costs and attorney’s fees
in opposing a probate court order directing payment of property to a
specified party, if the DFS is the prevailing party.

•

Permits the DFS to require any information necessary to make a
determination of entitlement to property when an estate beneficiary uses
an affidavit to make a claim for unclaimed property. Permits the DFS to
take live testimony in lieu of the affidavit.

•

States that if any person files a petition for writ of garnishment seeking to
obtain property, the petitioner must pay the DFS’s costs and attorney’s
fees if it opposes, appeals, or collaterally attacks the petition or writ if the
DFS is the prevailing party.

•

Clarifies that claimants’ representatives and the buyers of unclaimed
property must maintain records for three years following each power of
attorney or agreement between the property owner and the claimant’s
representative or buyer.

28

•

Allows a court to impose a fine on a person the DFS finds has committed
a violation.

•

Provides for civil enforcement of the chapter’s provisions in a court with
jurisdiction.

•

States that a license of a claimant’s representative may be suspended for
up to five years, and that a license that is revoked must be revoked for a
minimum of five years.

•

Permits the DFS to estimate the amount of unclaimed property due and
owing by a holder if the records of a property holder are insufficient make
a clear determination.

•

Prohibits the purchaser of unclaimed property from paying a purchase
price that is over $1,000 less than the value of the unclaimed property
account, unless the required full disclosure statement is made that the
property is held by the Bureau of Unclaimed Property.

SB 1662 — Unauthorized Insurance: Chapter #2005-144, Laws of
Florida; Effective July 1, 2005; by Senator Fasano.
Insurance companies transacting insurance business in Florida or from offices
located in the state are required to obtain a certificate of authority (COA) issued
by the Office of Insurance Regulation (OIR). An unauthorized insurer is an
insuring entity that does not have a COA to transact insurance business in Florida,
and the law provides specific penalties for entities, or their representatives, that
engage in such activity. This bill provides for the following changes to the
unauthorized insurance law (ch. 626, part VIII, F.S.):
•

Provides that the OIR and the Department of Financial Services (DFS)
may issue an immediate final order against an unauthorized insurer to
cease and desist activity that violates the unauthorized insurance law.

•

Specifies a legislative finding that a violation of the prohibitions relating
to representing or aiding unauthorized insurers constitutes an imminent
threat to the health, safety, and welfare of the residents of this state.

•

Authorizes the OIR to investigate the accounts, records, documents, and
transactions pertaining to activities of any unauthorized insurer or person
aiding or representing such insurer.

•

Clarifies what is meant by independent procurement of insurance
coverage for the purposes of an exception to the prohibition against aiding
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unauthorized insurers, to specify that such coverage is not solicited,
marketed, negotiated, or sold in Florida.
•

Requires that unauthorized insurers must initially obtain a COA or
deposit, securities, cash, or a bond when such insurers seek to defend
against an enforcement action filed in circuit court by the OIR or DFS.

•

Places a time limit of 30 days after the service of process in which
unauthorized insurers or their representatives may file a motion to
challenge the service of process.

•

Provides that the penalties for representing an unauthorized insurer do not
apply to the actions of persons who assist the OIR, at the agency’s
direction, in the administration of the OIR’s responsibilities under the
Unauthorized Insurers Process Law (ss. 626.904- 626.912, F.S.).

HB 1817 — Certified Capital Company Act/Public Records:
Chapter #2005-91, Laws of Florida; Effective May 26, 2005; by
Representative Kottkamp.
This legislation reenacts the public records exemption for information related to
an investigation or Office of Financial Regulation (OFR) review of a certified
capital company (CAPCO). In addition, this committee substitute removes the
exemption for:
•

Personal information of OFR employees who may be involved in an
investigation or review of such nature as to endanger their lives or
physical safety or that of their families;

•

All information obtained by the office from any person which is only
made available on a confidential or similarly restricted basis; and

•

The social security number of any customer of a CAPCO, complainant, or
person associated with a CAPCO or qualified business.

The legislation also removes the requirement for a future Open Government
Sunset Review and removes the repeal date. The committee substitute repeals
Program Two of the Certified Capital Company Act, and repeals, in five years,
Program One and the related public records exemption.

30

SB 1912 — Insurance Agents and Agencies: Chapter #2005-257,
Laws of Florida; Effective October 1, 2005; by Senator
Argenziano.
Under current law, the Department of Financial Services (DFS) licenses insurance
agents while the Office of Insurance Regulation issues certificates of authority to
insurance companies to operate in Florida. However, insurance agencies, which
employ agents and agency owners, are not licensed. According to the National
Association of Insurance Commissioners, Florida is the only state in the country
that does not require insurance agencies to obtain licenses.
This bill mandates that insurance agencies be licensed or registered with the DFS
and provides for the following regulatory changes:
•

Requires insurance agencies to be licensed or registered by October 1,
2006.

•

Provides that insurance agencies that are wholly owned by licensed agents
and were engaged in business before January 1, 2003, incorporated
agencies whose voting shares are traded on a securities exchange, and
agencies that offer insurance as a service to members of nonprofit
corporations must register with the DFS in lieu of obtaining a license.

•

Authorizes the DFS to obtain background information on insurance
agency applicants and to obtain additional information as required to
ascertain the trustworthiness and competence of such applicants.

•

Authorizes fingerprints of agency sole proprietors, partners, owners, and
other persons to be taken by a law enforcement agency or other entity
approved by the DFS.

•

Authorizes the DFS to impose administrative penalties for insurance
agencies that are not licensed or registered, as required.

•

Prohibits the use of deceptive insurance agency names that may mislead
the public or imply that the agency is a state or federal entity or a
charitable organization.

•

Repeals the requirement that a primary agent be designated for each
agency location.

•

Requires each agency to display its license or registration prominently in a
manner that is clearly visible to a customer.

•

Allows persons who live outside the state, but who work in a Florida
insurance agency, to obtain a Florida “resident” agent’s license.
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•

Allows DFS to electronically scan records of insurance entities and agents
related to investigations or examinations.

•

Eliminates the examination requirement for adjusters who apply to change
from one adjuster license type to another.

•

Requires insurers to be bound by the acts of their agents that are
committed within the scope of the agent’s appointment.

•

Deletes the disciplinary authority that allowed DFS to take action against
an insurance agent when such agent committed acts that were “detrimental
to the public interest,” because the phase was ruled unconstitutionally
vague.

•

Clarifies that an agent who had his or her license revoked or suspended
will not necessarily be granted a new license after the required waiting
period.

•

Provides a minimum age of 18 to qualify for a customer representative
license.

•

Allows nonresident title insurance agents to become licensed in Florida in
the same manner as nonresident general lines agents.

•

Provides that licensed insurance agents may not be prohibited from
competing or negotiating for any insurance product purchased by any
political subdivision of the state on the basis of the compensation,
contractual, or employment arrangement granted to the agent by the
employer, insurer, or licensed agency.

SB 2006 — Warranty Associations: Chapter #2005-258, Laws of
Florida; Effective July 1, 2005, except as otherwise stated; by
Senator Garcia.
This legislation permits the inclusion in motor vehicle service agreements of
paintless dent-removal services performed by a company whose primary business
is paintless dent removal. Paintless dent removal is the process of removing dents,
dings, and creases, including hail damage from a vehicle without affecting the
existing paint finish. It does not include services that involve replacing vehicle
body panels, sanding, bonding, or painting.
The bill permits a licensed motor vehicle service agreement company that
maintains net assets of $10 million or greater and that files audited financial
statements with the Department of Financial Services, to use either a 50 percent
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reserve or contractual liability coverage for specific blocks of new service.
“Specific new blocks of service agreements” are the service agreements sold by a
single designated licensed salesperson. The service agreement must distinguish
how each individual service agreement is covered, and the service agreement
company must maintain in its register information regarding whether the
agreement is covered by contractual liability insurance or the unearned premium
reserve account. If the 50 percent reserve is used for new blocks of service
agreements, the company must obtain contractual liability insurance for any
future deficits in the premium reserve caused by the new agreements.
The bill also expands the definition of a “service warranty” that may be sold by a
licensed service warranty association. Currently, service warranties cover “repair
or replacement” of a consumer product. The bill expands the possible coverage to
include normal wear and tear, power surge damage, and accidental damage from
handling. However, any warranty contract that includes coverage for accidental
damage from handling must be covered by a contractual liability policy purchased
by the warranty association covering 100 percent of its total claim exposure. The
bill also revises the definition to cover warranties of one year or longer. The
current definition refers only to warranties that are longer than one year.
(Provisions contained in this paragraph were also passed in SB 2498. The
effective date of SB 2498 is June 8, 2005; therefore, the effective date of these
provisions is June 8, 2005.)

SB 2412 — Viatical Settlement Investments: Chapter #2005-237,
Laws of Florida; Effective July 1, 2005; by Senator Garcia.
This bill provides that viatical settlement investments are securities for purposes
of regulation under the Florida Securities and Investor Protection Act (Act) under
ch. 517, F.S. The effect of declaring such investments to be securities is that these
investments must be registered with either the Office of Financial Regulation
(OFR) under the Department of Financial Services (DFS) or the federal Securities
and Exchange Commission (SEC). In addition, persons offering such investments
must register with the OFR and provide full and fair disclosures concerning
viatical settlement investments to prospective investors.
In 1996, Florida established the framework for the regulation of the viatical
settlement industry under ch. 626, F.S. In general, a viatical settlement transaction
is an agreement under which the owner of a life insurance policy (“viator”) sells
the policy to another person (“viatical settlement provider”) in exchange for an
up-front payment, which is generally less than the expected death benefit under
the policy. Rather than retaining the policy, the provider usually sells all or a part
of the policy to one or more investors (“viatical settlement purchasers”). In return
for providing funds, these investors receive the death benefit, or a proportionate
share thereof, upon the passing of the insured. It is the investment transaction
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which would be regulated as a security under this legislation. The bill also makes
the following changes:
•

Defines a viatical settlement investment as an agreement for the purchase,
sale, assignment, transfer, devise, or bequest of any legal or equitable
interest in a viaticated policy as defined in ch. 626, part X, F.S. (Viatical
Settlement law).

•

Clarifies that a viatical settlement investment does not include certain
transfers or assignments of a viaticated policy to large institutional
financial investors, banks, special purpose entities, qualified institutional
buyers, accredited investors, or transfers of viaticated policies pursuant to
a court’s order.

•

Provides that a viatical settlement investment is not an exempt security
under certain provisions in the Act and that the offering of a viaticated
settlement investment is not an exempt transaction under certain
provisions in the Act, unless the offering is to a qualified institutional
buyer.

•

Defines a “qualified institutional buyer” to mean a designated institution
under the federal SEC rule which invests at least $100 million of either its
own funds or funds of others on a discretionary basis or any foreign buyer
that satisfies the minimum financial requirements set forth under the SEC
rule.

•

Grants rule authority to the Financial Services Commission to:
9 establish requirements and standards for the filing, content, and
circulation of a prospectus or other sales literature for several
types of securities in order to determine whether such offering is
fair, just, and equitable;
9 establish disclosures to purchasers of viatical settlement
investments and recordkeeping requirements for sellers of such
investments;
9 specify requirements for investment advisors deemed to have
custody of client funds; and,
9 govern the conduct by and prohibited business practices for
investment advisors, dealers, and their associated persons.

•

Amends the definition of a “special purpose entity” which is an entity
created by a licensed viatical settlement provider to provide access to
institutional capital markets to provide that such entity “may not obtain
capital from any natural person or entity with less than $50 million in
assets” and may not enter into a viatical settlement contract.
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•

Eliminates the requirement for a separate viatical settlement broker license
because brokering may now be done by a licensed life insurance agent
who is self appointed and requires brokers to obtain an agent’s license by
October 1, 2006.

•

Outlines grounds for the DFS to deny an application, or suspend or revoke
a license, for specified persons involved in viatical settlement contract
transactions.

•

Defines “life expectancy provider” as a person who determines the life
expectancies or mortality ratings used to determine life expectancies and
mandates that after July 1, 2006, a person may not perform the functions
of a life expectancy provider without being registered with and providing
specified information to the Office of Insurance Regulation (OIR).

•

Requires life expectancy providers to develop an anti-fraud plan and file
such plan with the Division of Insurance Fraud and authorizes the OIR to
deny the application, suspend, revoke, fine, or refuse to renew the
registration of a life expectancy provider under specified circumstances.

•

Provides that it is a prohibited practice for any person to knowingly or
with intent to defraud, for the purpose of depriving another of property,
issue or use a pattern of false, misleading, or deceptive life expectancies
or to intentionally facilitate the change of state of residency of a viator to
avoid the provisions of the Viatical Settlement law.

•

Requires viatical settlement providers to:
9 file annual audited financial statements prepared by independent
certified public accountants and reports of all life expectancy
providers who have provided life expectancies for use in
connection with a viatical settlement contract to the OIR;
9 maintain a deposit of $100,000 in securities to ensure faithful
performance of their obligations to viators; and
9 utilize life expectancies from registered life expectancy providers
or be subject to suspension, revocation, or denial of their license.

•

Clarifies that the OIR regulates viatical settlement purchase agreements
prior to the effective date of the bill (July 1, 2005) and may examine
persons in possession of records relating to viatical settlement purchase
agreements executed before that date.

•

Repeals s. 626.99245(4), F.S., which provides that the offer, sale and
purchase of viatical settlement contracts, and the regulation of viatical
settlement providers shall be within the exclusive jurisdiction of the OIR.
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•

Establishes a “grace period” to provide that any person who, on July 1,
2005, is effectuating a viatical settlement purchase agreement made before
July 1, must proceed within 30 days after July 1, to conclude all viatical
settlement purchase transactions in progress, provided, if funds have not
been matched with a viaticated policy, such funds must be returned to the
viatical settlement purchaser within 30 days after July 1.

•

Eliminates definitions, deletes obsolete references, and makes changes in
the Viatical Settlement law to conform to the security requirements of the
Act.

SB 2498 — Warranty Associations: Chapter #2005-151, Laws of
Florida; Effective June 8, 2005; by Senator Campbell.
The bill creates an exception to certain specific penalty provisions for any
violation of ch. 520, ch. 521, and ch. 634, part I, F.S., relating to the sale or the
failure to disclose in a retail installment contract or lease, a vehicle protection
product or agreement that provides for vehicle protection expenses as defined in s.
634.011(7)(b)1., F.S. The failure to disclose must have occurred prior to April 23,
2002, the date on which legislation became effective classifying vehicle window
etching as a vehicle protection product authorized to be sold under a motor
vehicle warranty contract. The exception applies only if the sale of the product,
contract, or agreement was otherwise disclosed to the consumer in writing at the
time of the purchase or lease of the automobile. In the case of a violation of these
sections for which the specified statutory penalties do not apply, the court must
award actual damages and costs, including a reasonable attorney’s fee. The
exception applies retroactively to January 1, 1998.
The bill also expands the definition of a “service warranty” that may be sold by a
licensed service warranty association. Currently, service warranties cover “repair
or replacement” of a consumer product. The bill expands the possible coverage to
include normal wear and tear, power surge damage, and accidental damage from
handling. However, any warranty contract that includes coverage for accidental
damage from handling must be covered by a contractual liability policy purchased
by the warranty association covering 100 percent of its total claim exposure. The
bill also revises the definition to cover warranties of one year or longer. The
current definition refers only to warranties that are longer than one year.
(Provisions contained in this paragraph were also passed in SB 2006. The
effective date of SB 2006 is July 1, 2005; however, the effective date of these
provisions is June 8, 2005.)
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HCB 6001 — HURRICANE PREPAREDNESS – TAX
HOLIDAY: Chapter #2005-40, Laws of Florida; Effective May
23, 2005; by House Finance & Tax Committee.
This bill provides that no sales tax will be collected between June 1, 2005 and
June 12, 2005 for the following:


portable, self-powered light sources selling for $20 or less;



portable, self-powered radios, two-way radios, or weatherband radios
selling for $50 or less;



tarpaulins or other flexible waterproof sheeting selling for $50 or less;



self-contained first-aid kits selling for $30 or less;



ground anchor systems or tie-down kits selling for $50 or less;



gas or diesel fuel tanks selling for $25 or less;



packages of AA-cell, C-cell, D-cell, 6 volt, or 9 volt batteries, excluding
auto and boat batteries, selling for $30 or less;



nonelectric food storage coolers selling for $30 or less; and



portable generators selling for $750 or less to provide light,
communications, or food preservation.
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